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COVID-19 impacted Retail and
Commercial
Tenancies
Assess SME’s financial and legal position
from COVID-19 and recovery period

Negotiate property leases or mediate if no
agreement reached

Implications for Small
and Medium Businesses
COVID-19 Pandemic
COVID-19 is the infectious disease caused by a recently discovered
coronavirus. This novel viral disease was unknown before an
outbreak in Wuhan, China, in December 2019. COVID-19 is now an
unprecedented modern pandemic, affecting many countries
globally including Australia. Millions around the world have been
infected and hundreds of thousands have died.
NSW Response to COVID-19
On 25 March 2020, the COVID-19 Legislation Amendment (Emergency Measures) Act 2020 Act No 1, 2020 received assent.
On 30 March 2020 at 10.20 PM, the NSW Minister for Health and
Medical Research placed public movement restrictions or
‘lockdown orders’ in accordance with the Public Health (COVID-19)
Restrictions on Gathering and Movement Order 2020. The effort was
to prevent loss of human life with an order affecting everyone in
NSW. Enforced social distancing to prevent uncontrolled COVID-19
spread within community was mandated. State border controls
and local and international travel became highly restricted,
numerous shops, restaurants, pubs, clubs and most places where
people gather were told to close and households told to isolate.
Where possible, people must work from home. Only essential
shops and small and medium businesses (SMEs) were permitted to
open and business ceased or was restricted in numerous ways.
National Cabinet Economic Response to COVID-19
Governments quickly introduced an unprecedented business
assistance package to try to ameliorate soaring unemployment,
mass bankruptcies and economic collapse. These measures include
credits against tax liabilities, a JobKeeper programme to provide
cash flow through to employees of SMEs affected by public
movement restrictions, early access to Superannuation and
Government backed loans relief and loan repayments re-scheduling and accelerated asset write offs. State and Territories offered
cash grants, payroll and land tax assistance to those affected. In
addition, the Corporations Act 2001 and Bankruptcy Act 1966 are
temporarily amended to change corporation and personal
insolvency timeframes and monetary thresholds.
Commercial Rents Arrangements for COVID-19
On 7 April 2020, the Prime Minister announced the National
Cabinet Mandatory Code of Conduct ("SME") Commercial Leasing
Principles During Covid-19 ("the Code"). The intention of the Code
was a minimum set of standards to address potential lessor and
lessee power imbalances and preserve affected SMEs and employment. The key principles of the Code are a SME business hibernation protocol; protective, proportionality, rental reductions for
COVID-19 affected lessees and recovery period, and case-by-case,
good faith negotiations between lessors and lessees.
On 24 April 2020, the NSW Minister for Finance and Small Business
gave effect to the Code with the Retail and Other Commercial Leases
(COVID-19} Regulation 2020, in addition to a new Part 11 s2.18 Retail

SME re-opens under agreements or initiates
insolvency procedures to protect assets if
no final agreement possible

Leases Act 1994, "Response to COVID-19 pandemic 87 Regulation-making power" under the COVID-19 Legislation Amendment
(Emergency Measures) Act 2020 of 25 March 2020.
What the Code means for SMEs
The Code is strongly tied to the national JobKeeper program.
Protections given under the Code apply to SMEs suffering financial
stress or hardship. The JobKeeper program requires revenue drops
of at least 30% as a result of the COVID-19 pandemic. However, if a
tenant does not meet that threshold and is still affected, the Code
and other State regulations apply such as Conveyancing (General)
Regulation 2020.

Rent /egotiations 6nder the Code and State laws
Landlords and tenants must negotiate in good faith. They must
agree to a proportional share of occupancy reductions for the
pandemic and recovery period or agree to new arrangements.
For example, if the SME has lost 60% trade, a start point would be
60% rent reduction and some accounting for losses from spoiled
stock and altered sales in the recovery period. Best practise would
dictate signing documents to record and register the agreement.
Leases, fit-out agreements and property law are complex and
parties need to customise their particular circumstances, arranging
and tailoring rent and lease terms to suit. This may mean temporary deals to get by, a completely new arrangement or perhaps a
mutual lease termination. Under the Code, landlords have limited
action under their leases. Lessors are required to reduce lease
rental payments proportionally and lessors cannot terminate or
unilaterally draw on security such as bonds, bank or personal
guarantees or increase rents.
Waivers (not deferrals) are to be a minimum of half of the
reduction in the lessee’s business and deferrals (suspended rents
due later) must be amortised no less than 24 months and a lease
extended accordingly.

...more
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...Part 2
If a final agreement is not reached, there must be a formal mediation. Agreements should not jeopardise future legal rights and
obligations in case the COVID-19 situation changes, or negotiations
or other mediations fail and Tribunals and Courts hear a dispute.
The Code states: “The Parties will take into account the fact that the risk of default
on commercial leases is ultimately (and already) borne by the
landlord. The landlord must not seek to permanently mitigate this
risk in negotiating temporary arrangements envisaged under this
Code.”
“Sufficient and accurate information: this includes information
generated from an accounting system, and information provided
to and / or received from a financial institution, that impacts the
timeliness of the Parties making decisions with regard to the
financial stress caused as a direct result of the COVID-19 event.”

NSW and Federal Remedies
There will likely be a flurry of cases winding their way through the
legal system, despite long-term value of suucessful tenancies and
SMEs being key to a full economic recovery.
If a landlord ignores the Code, it could attract unfair and unconscionable conduct provisions of both Federal and State laws. These
laws prevent lessors engaging in conduct that is, in all the circumstances, unconscionable or unfair. Lessees pressured into one-sided deals might claim against lessors acting unfairly or contrary to
the Code.
In NSW, s62B Retail Leases Act 1994, empowers a Tribunal to
compensate lessees in various ways;having regard to the relative strengths of the bargaining
positions of the parties;
if the lessee was required to comply with conditions not
reasonably necessary to protect the legitimate interests of the
lessor;
any undue influence or pressure was exerted or any unfair
tactics used;
the lessor’s consistent conduct in similar transactions;
if the lessee acted believing the lessor would comply with the
Code;
if the lessor failed to disclose conduct affecting the interests of
the lessee;
extent to which the lessor was willing to negotiate the terms
and conditions (critical for the COVID-19 and recovery period)
and if the lessor acted in good faith.
–

–

–

“…all parties recognise the intended application, legal constraints
and spirit of the Competition and Consumer Act 2010.”

–

–

Tenants be wary – Long Road to Recovery from COVID-19
Tenants often feel vulnerable in these stressful and uncertain times.
It has quickly became apparent some lessors and agents interpret
the Code for their own commercial purposes and not comply with
its spirit and intent. Some tenants are asked to sign one-way
confidentiality agreements as a pre-condition to start lease
negotiations.
Some landlords are demanding years of BAS, JobKeeper applications, personal and business tax records, bank statements, profit &
loss, balance sheets, assets and liabilities of directors and cash on
hand and superannuation details. Others request details of all
Government assistance given to the lessee. Some landlords use
on-line forms to gather private details asking tenants to up-load
highly confidential information. The Code does not mandate
disclosure of the kind, breadth and scope of these requests. If a
landlord wants to verify sales, it can often do so under the terms of
the lease.
Tenants can provide relevant information such as verification
letters, POS to the bank, customer counts, average sales, stock
losses, steps taken to mitigate loss, aggregated daily turnover,
customer access, disruptions and material impacts on ‘cash through
the till’ (see “The reporting of sales and occupancy costs - Retail
Industry Code of Practice – 2019” from the Shopping Centre Council
of Australia’s Sales Reporting Guidelines - December 2010) - sales
GST inclusive (internet sales applicable only under the lease and
legislation) and GST exclusive for occupancy charges.
Some landlords or agents offer “take it or leave it” deals. They
present documents pretending rent assistance, but demand more
than existing rights with side deals to claw back rent. Some
demand releases from all claims, past and future, even whilst the
recovery period is uncertain. Other landlords want non COVID-19
affected shops subsidise rent for COVID-19 affected shops,
demanding to see profit centres of multiple locations. Some
landlords attempt to seize stock and equipment (known as
distraint of goods) belonging to retailers (or their creditors), whilst
others are double dipping by failing to disclose tax rebates or
concessions from State governments or banks to not pass on rent
savings. Other landlords falsely claim essential service status for
their centre, demanding tenants pay full rent as they “chose” to
close, irrespective of footfall, customer access, restrictions under
public health regulations or safety concerns for employees.
Landlords may threaten to not renew leases or permit the business
to be sold in the future if a lessee needs rent abatements under the
Code, requests mediation or refuses to borrow to cover abateable
rent.

–

–

Lessors double dipping and not passing on tax concessions might
attract a misleading and deceptive conduct allegation, possibly
from multiple tenants and or class actions.
Negotiation and Mediation - The Right Direction
Whilst some lessors might try to use grey areas to escape liability or
risk and use any power imbalance to their benefit, many will not. If
the amounts of rents are high and a tenant’s entire business is at
risk of bankruptcy, administration or liquidation, an unreasonable
landlord might win a battle but lose the war as shops empty out.
Tenants should understand it is imperative to properly prepare an
accurate and sufficiently integrated set of financial and other
documents so a commercial settlement is factual and follows the
Code and relevant law.
A balanced commercial outcome or successful mediation is where
both parties obtain long-term benefits and the SME survives.
Neither party wins all, but they both avoid the expense, time and
public heartaches that invariably come with litigation if no
agreement is reached.
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